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l. INTRODUCTION

Numerous questions have been raised regarding the applicability of hazardous waste
rules and guidance to cleanup and redevelopment cases. Inconsistent interpretations of
existing U.S. Environmental Protection Agency (EPA) guidance and policy documents as
they relate to cleanup cases have also arisen. In order to address a number of these
situations, the Wisconsin Department of Natural Resources (WDNR) submitted 5
separate letters to EPA-Region 5 identifying the specific issues and proposing an
approach for addressing each of them. Responsesto all of these letters have been
received from EPA, and these documents can be found on the Remediation and
Redevelopment (RR) Program’s web site. Specific links to these letters along with a
number of other related WDNR and EPA information are contained within this
document. Thisinformation helped form the basis for development of this guidance.

A. Purpose of the Guidance

The purpose of this document isto provide WDNR staff, responsible parties and other
interested individuals with guidance on the requirements that apply and the options that
are available when dealing with cleanup and redevel opment issues at sites that are or may
be contaminated with hazardous waste. Process wastes generated during the treatment of
contaminated media must meet all applicable regulatory requirements. Implementation
of this guidance isintended to result in the best environmental outcome at the most
reasonabl e costs while complying with the hazardous waste requirements applicable to
contaminated media. This document replaces al existing guidance regarding hazardous
waste remediation, including the May 20, 1997 memo entitled: “ Guidance and Direction
on the Handling of Hazardous Waste Remediation Cases’, unless otherwise specified
herein.

B. Disclaimer

This document is intended solely as guidance, and does not contain any mandatory
reguirements except where requirements found in statute or administrative rule are
referenced. This guidance does not establish or affect legal rights or obligations and is
not finaly determinative of any of the issues addressed. This guidance does not create
any rights enforceable by any party in litigation with the State of Wisconsin or the
Department of Natural Resources. Any regulatory decisions made by the Department of
Natural Resources in any matter addressed by this guidance will be made by applying
governing statutes and administrative rules to the relevant facts.

C. Background and History

The Federa hazardous waste program began in 1976 when Congress passed the Resource
Conservation and Recovery Act (RCRA). Subtitle C of that law created the program and
directed EPA to develop regulations defining what are hazardous wastes and the
appropriate management standards. When the RCRA Subtitle C rules were being
developed in the late 1970’s, their applicability to contaminated media was not



considered. In November, 1986 EPA issued a memo entitled: “RCRA Regulatory Status
of Contaminated Groundwater” (http://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docs/number.pdf)
which indicated that while contaminated environmental media was not itself a hazardous
waste, it needed to be managed as a hazardous waste if it “contained” alisted waste or
exhibited a hazardous characteristic. The memo went on to say that if groundwater was
treated to health based levels and/or was treated to not exhibit a hazardous characteristic,
then the mediawould no longer be defined as a hazardous waste. This position was
known as the “contained-in” policy and was the subject of alawsuit filed by numerous
interested parties. Ultimately, the Court of Appeals for the Washington D.C. Circuit
upheld EPA’s ability to define contaminated media as hazardous waste if it contained a
listed waste or exhibited a hazardous characteristic.

1. Federa Rules and Guidance

Since EPA’s initia decision to apply the Subtitle C requirements of RCRA to
contaminated media, they have issued several mgjor rules along with numerous policy
memos and guidance documents clarifying the applicable requirements. In general, these
documents have provided for a more flexible approach in order to help ensure that
contaminated sites are investigated and remediated in atimely manner. A good summary
of many of these provisionsis included in a document entitled: “Management of

Remediation Wastes under RCRA”, a copy of which can be found at
(http://www.epa.gov/Compliance/resources/policies/civil/rcralremediawaste-rpt.pdf) .

2. State Specific Information

When Congress promulgated the original RCRA Subtitle C Statute, its intent was that
States be delegated the authority to implement these requirements provided that their
programs were equivalent to and not inconsistent with the Federal Program. EPA then
developed regulations that set forth the requirements for States to obtain “authorization”
to implement the Hazardous Waste Program in lieu of EPA. WDNR is currently
authorized to implement a majority of the cleanup related portions of the Program
including: RCRA Closures, RCRA Corrective Action, and the Corrective Action
Management Unit (CAMU) rule. WDNR has independent authority under state law to
implement Wisconsin's hazardous waste management program, and has adopted some
requirements that are more stringent or broader in scope that the Federal program.

In the early 1990 s the Department undertook an effort to implement a consolidated
cleanup program including the development of comprehensive cleanup rules. This
approach envisioned a process by which site investigation, remedy evaluation and
selection, development of cleanup standards, and case closure would be the same for
every site regardless of the regulatory authority being used to compel the cleanup. This
effort resulted in the promulgation of the ch. NR 700 series rules for cleanup.

A series of discussions on the applicability of this consolidated cleanup program to
RCRA remediation cases took place with EPA during the fall of 1995. On December 15,
1995 EPA provided their initial feedback on the Department’ s proposal
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1995 EPA provided their initial feedback on the Department’ s proposal
(http://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste _docs/number3.pdf). The letter
indicated that EPA generally supported the proposal provided certain key hazardous
waste requirements remain in-place. That letter formed the basis for development of a
May 20, 1997 guidance document (nttp://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docs/numberd. pdf)
which gave most responsible parties the opportunity to utilize the NR 700 cleanup
process provided WDNR reserved its right to pursue enforcement action under hazardous
waste authority if the responsible party did not implement the investigation and cleanup
in atimely manner. A standard RP letter was developed and this document should
continue to be used when dealing with remediation of hazardous waste releases. A copy
can be found at (http://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docs/number5.pdf).

More recently, WDNR submitted a proposal to EPA-Region 5 which requested
confirmation that the NR 700 series can be used as the basis for undertaking site
investigations, evaluating and selecting remedies, establishing soil cleanup standards, and
closing out these types of Sites (nttp:/www.dnr state wi.us/org/aw/rr/cleanup/haz_waste_docs/number6.pdf). The
letter goes on to explain that the NR 700 series allows the use of soil performance
standards, including the placement of barrier caps and the selection of natural attenuation
as options for site remediation and closure. The letter also points out that selection of a
soil performance standard as the appropriate remedy may also require the use of
engineering or institutional controls.

EPA’ s concurrence with our request to continue utilizing the NR 700 series for
addressing releases of hazardous waste was received on June 5, 2001
(http://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docs/number7.pdf). FuUrther clarification from EPA on
our use of Natural Attenuation for non-petroleum products was received on November 5,
2001 (http://www.dnr.state.wi.uslorg/aw/rr/cleanup/haz_waste_docs/number8.pdf). T hiS means that sites with
contaminated environmental media meeting the definition of hazardous waste could
receive a case closure letter or a certificate of completion if the appropriate criteriain ch.
NR 726 are met, including the use of soil performance standards and natural attenuation
remedies. These sites would no longer be considered hazardous waste land disposal
facilities and would not be required to meet the closure and long-term care requirements
set out in ch. NR 685.

. HAZARDOUSWASTE DETERMINATIONS

Both State and Federal rules require the generator of a solid waste to determine whether
that waste is a hazardous waste. This requirement (see s. 291.21, Stats.) appliesto
contaminated media and other waste generated during remediation activities, as well as
process wastes. There are 2 major ways that contaminated environmental media can
become a hazardous waste. The first isif the media contains a listed hazardous waste,
and the second is if the media exhibits a hazardous characteristic. In either caseit isthe
waste generator’ s responsibility to determine if the mediais by definition a hazardous
waste. This can be accomplished by either testing the material using the methods set out
in ch. NR 605, or by “applying knowledge”. Unfortunately, no specific guidance exists
on the criteria to use when applying knowledge, especially for contaminated media and
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therefore these decisions need to be made on a case-by-case basis. However, EPA has
issued general guidance on how to make case-by-case determinations and these are
summarized below.

Generators and other parties that may be directly involved in a cleanup should make a
waste determination as early as possible in the remedia process, since the regulatory
status and selected remedial option for contaminated soil or groundwater can
significantly affect the overall cost and timing of the proposed project. This should
normally be done at the Site Investigation Report (SIR) stage, prior to the Remedial
Action Options Report (RAOR). Aswill be discussed in more detail later, the type of
remedia action selected can affect whether or not the contaminated media is subject to
regulation as a hazardous waste. The earlier a waste determination is made the more
options that can be evaluated in order to ascertain the best alternative for a particular site.

If the generator wants WDNR review of their waste determination, they need to submit a
$500 “other technical assistance” fee in accordance with s. 292.55(1)(b), Stats., to the
Remediation and Redevelopment Program in the Region that has oversight for the
particular project. Review of waste determinations on contaminated mediais the
responsibility of the RR Program with assistance from the Waste Program, as
appropriate. Dialog and interaction between the programs during evaluation of waste
determinations is encouraged.

A. Listed Wastes

Section NR 605.09 includes a series of tables that identify certain waste streams that are,
by definition, hazardous wastes. For example, spent cyanide plating bath solutions from
electroplating operations are defined as an FOO7 listed hazardous waste and spent

hal ogenated solvents used for degreasing are defined as FOOL listed wastes. These “F’
listed wastes are hazardous wastes from non-specific sources. Thereare also “K” listed
wastes that are hazardous wastes from specific sources. An example is K106 that is
wastewater treatment sludge from the mercury cell process in chlorine production.

The rules also contain alist of commercial chemical products and manufacturing

chemical intermediates such as benzene or trichloroethlene (TCE) that would be
considered listed hazardous waste if a person discards or intends to discard these products
or intermediates. These would be considered either “U” listed or “P’ listed wastes
depending on the compound. Further, wastes or media derived from the treatment of a
listed hazardous waste would be considered listed hazardous waste. As an example,
activated carbon being used to treat groundwater contaminated with alisted hazardous
waste would be considered listed hazardous waste under the “derived from” rule.

Finally, solid wastes or environmental media that are mixed with listed hazardous waste
are also considered hazardous waste under the “mixture rule”.

Asdiscussed earlier, the “contained-in” policy states that contaminated environmental
mediais not itself a hazardous waste but requires management as a hazardous waste if it
contains a listed waste or exhibits a hazardous characteristic. In remedial situations, it is



often difficult to determine the source of contamination. EPA guidance indicates:
“Where afacility owner/operator makes a good faith effort to determine if the material is
alisted hazardous waste but cannot make such a determination because documentation
regarding the source of contamination, contaminant or waste is unavailable or
inconclusive, one may assume the source, contaminant or waste is not a listed hazardous
waste”. The EPA guidance goes on to say: “ Therefore, provided the material in question
does not exhibit a characteristic of hazardous waste, RCRA requirements do not apply”.

As part of agood faith effort in making a waste determination, responsible parties should
evaluate, as appropriate, information such as materia safety data sheets (MSDS's),
manifests, vouchers, bills of lading, sales and inventory records, accident reports, spill
reports, inspection reports, and other available information. 1t may also be necessary to
conduct interviews of current or former personnel who would have knowledge of the
processes and hazardous materials used including waste handling or past spills. WDNR
has developed aform that can be used by responsible parties or waste generators to assist
them in making waste determinations (http://www.dnr.state.wi.us/org/awirr/cleanup/haz_waste_docs/number9.pdf).

Staff should utilize their knowledge and any readily available information when
evaluating these determinations. When the RP or waste generator seeks WDNR review
of their waste determination, the form along with al appropriate supporting information
and the $500 review fee should be submitted to the RR Program in the appropriate
region.

If after agood faith evaluation, the evidence on the source of the contamination is either
unavailable or inconclusive, it should be assumed the contaminated media does not
contain alisted hazardous waste. The following discussion provides 2 example
situations.

Example 1 - Anindividual proposes to renovate and redevel op a vacant shopping center.
During an environmental audit, soil and groundwater are determined to be contaminated
with tetrachloroethlyene (PCE or “perc”) in the vicinity of aformer dry cleaning facility.
In many instances, releases of PCE from dry cleaning operations results in media
contaminated with listed hazardous waste. Thisis because environmental media
contaminated by the release of spent PCE (provided the solvent contained 10% or more,
by volume, PCE before use) or ex-situ management of media contaminated by product
PCE would be considered to contain alisted hazardous waste.

In this example, the developer reviews all available operating records and aso talks with
several former employees about the operation of the former business. No documentation
that could provide information on the source of the PCE contamination was identified. In
addition, while the soil and groundwater investigation identified some locations with PCE
impacts, the contamination appears to be randomly distributed across the shopping center
and is at least several hundred feet from the former dry cleaner. A contamination source
area adjacent to the former dry cleaners was not found. Based on this evaluation, the
developer concludes there is inconclusive information to determine the source of the
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contamination and therefore the contaminated environmental media does not contain a
listed hazardous waste.

If however, a source areais found adjacent to the former dry cleaning equipment or if
interviews with former employees revea discharges of spent PCE for the facility, then
the contaminated media may be considered a listed hazardous waste.

Example 2 - A Company is considering purchasing a building that was formerly used for
paint manufacturing. They perform aPhase | and Il Environmental Assessment in an
attempt to define the potential sources of contamination at the site. The investigation
discovers petroleum related contaminants (benzene, ethylbenzene, toluene, and xylene) in
the soil at various locations around the property. The Phase | indicated that the property
was previously used for paint manufacturing (where benzene was a major ingredient) and
that numerous underground petroleum tanks were also present on the property. An
evaluation of existing records and discussions with aformer employee indicate that the
releases took place during the 1960’ s or early 1970’ s from both the manufacturing
process and the petroleum tanks. However, a detailed evaluation was unable to identify
whether the existing contamination is from the product benzene tanks or from the
underground petroleum storage tanks, which are exempt from hazardous waste regulation
for a number of compounds including benzene. Since the source of contamination is
inconclusive the Company concludes that the soil would not contain alisted hazardous
waste when excavated.

On the other hand, if the detailed evaluation reveaed that high levels of benzene only
was present adjacent to the former product benzene tanks, then the media may be a listed
hazardous waste. Further analysisis necessary to define: 1) when the release occurred, 2)
whether the release was due to a product spill or disposal, and 3) how is the contaminated
media going to be managed, as these answers will determine the regulatory status of the
material.

B. Characteristic Waste

Contaminated media can also be considered a hazardous waste if it exhibits the hazardous
characteristic of ignitability, reactivity, corrosivity or toxicity. Section NR 605.08
identifies the specific test methods that are to be used when determining if a material
exhibits a hazardous characteristic. The characteristic most likely to apply to
contaminated mediaistoxicity. The Toxicity Characteristic Leaching Procedure (TCLP)
test is the current analytical procedure for determining if a waste or media is hazardous
for toxicity. Regulatory limits have been established by rulein s. NR 605.08(5) — Table |
for 6 pesticides, 8 metals, and 25 organic compounds. See
(http://www.dnr.staie.wi.us/org/auv/rr/cleanup/haz_waste_docs/numberlo.pdf) for alist of compounds and their
associated regulatory levels.

C. Determining if Contaminated Media is Hazardous Waste
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For the purposes of this discussion, it is assumed that contaminated media meets the
definition of a solid waste found in s. 289.01(33), Stats.

1. Exclusions

The first step in determining if a contaminated media is a hazardous waste is to evaluate
whether the mediais excluded from regulation under s. NR 605.05. The 2 most likely
situations where remediation waste may not be regulated as a hazardous waste are
petroleum contaminated media and Manufactured Gas Plant (MGP) waste. Eachis
discussed in more detail below.

a Petroleum Contaminated Media

When EPA published the Toxicity Characteristic (TC) rule in 1990 there was a provision
that excluded petroleum contaminated media and debris from leaking underground
storage tanks that failed TCLP for waste codes D018 to D043 from regulation as a
hazardous waste. That exclusion has also been adopted in rule by WDNR at s. NR
605.05(1)(p). If the mediais not a hazardous waste for any other reason (such as
ignitability or TCLP for lead), and the tanks are subject to regulation under 40 CFR 280
(the Underground Storage Tank provisions), regulation as a hazardous waste is not
required.

b. Manufactured Gas Plant Waste

On March 13, 2002 EPA amended 40 CFR 261.24 to exclude MGP waste from TCLP
testing. Asaresult of this action, EPA cannot use the TCLP leaching test to determine
whether MGP wastes are hazardous under Federal rules. Since MGP remediation waste
isnot alisted waste, it would only be classified as RCRA hazardous if it exhibited the
characteristic of ignitability, reactivity, or corrosivity. MGP waste that is mixed with or
contaminated by other non-M GP sources (i.e. spent solvents) would not be covered by
thisexclusion. WDNR isin the process of making corresponding changes to the NR 600
series. Until the rule changes are made, we are using enforcement discretion to not apply
the TCLP test to MGP remediation waste. See
(http://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docs/number11.pdf) fOr a copy of the approved memao.

2. Process

As discussed above, the generator of a contaminated mediais responsible for determining
if the materia is a hazardous waste. Determining whether contaminated mediais
regulated as a hazardous waste depends on whether the contaminant was a waste or
product at the time of the release, the date the release occurred, and whether the
contaminated mediawill be actively managed. Figure 1 isaflow chart that summarizes
the process that is used to determine when a contaminated media is defined as hazardous
waste. Figure 2 identifies the management options and requirements that apply to all
contaminated media and will be discussed in more detail in Sections I11 and IV. What
follows is abrief explanation of the analysis necessary to make a waste determination.
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While at first glance the flow chart appears extremely complex the following summary
should help make the process more understandable. The discussion goes from relatively
straightforward to increasingly complex.

Step 1 — Thefirst step aresponsible party or waste generator needs to take is to determine
if the media was contaminated by alisted hazardous waste or commercia chemical
product. As previously discussed, this requires a good faith effort to determine the source
of the contamination (see waste determination form at
http://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docsinumber9.pdf). | information on the source of the
contamination is unavailable or inconclusive, the responsible party or waste generator
may assume that the mediais not contaminated by a listed hazardous waste.

Step 1a. — If the answer under Step 1 is no, (the mediais not contaminated by a listed
hazardous waste) then the responsible party or waste generator must make the same good
faith effort to determine if the source of the contamination was from the release of a
characteristic waste after the waste was defined as hazardous. If the material was a
characteristic hazardous waste at the time it was released, the media is a hazardous waste
whether it is managed in-situ or ex-situ if the contaminated media exhibits a hazardous
characteristic.

Step 1b. — If the answer under Step 1a. is no, (the source of contamination was not a
characteristic hazardous waste) the next step is to determine whether the media will be
managed in-situ or ex-situ. If management is to take place in-situ (for example,
remediation is proposed to take place using a soil vapor extraction system), then active
management has not occurred and the media would not be considered hazardous waste
even if the media exhibits a hazardous characteristic. The responsible party would follow
the NR 700 process to evaluate the effectiveness of the remedy and to determine when
the siteisready for closeout. As discussed earlier, process wastes generated during the
treatment of contaminated media must be managed in accordance with al applicable
environmental regulations.

If management of the media will take place ex-situ (for example, excavation and off-site
disposal) then the generator would need to determine if the media exhibits a hazardous
characteristic through testing or applying knowledge. As an example, a company
discovers asmall area of foundry waste fill in an area where they were planning alarge
plant expansion. They determine that the material would not have met the definition of a
listed waste, and since disposal took place in the 1970’ s the material would not be
considered a characteristic hazardous waste at the time of disposal. Since the amount of
material is relatively small, they choose to excavate the waste and send it off-site for
disposal. At the point where the material is excavated (i.e. actively managed) they
become the generator of a solid waste and must determine whether the solid wasteis a
characteristic hazardous waste. Based on available information they conclude that the
potential contaminants of concern are cadmium, chromium, and lead. They subject
representative samples of the waste to the TCLP leaching procedure test. The results
indicated that all contaminant concentrations are below the appropriate regulatory levels
and therefore the company is able to manage the excavated material as a solid waste.

10
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Step 1c. — If the answer under Step lais yes, (the media was contaminated with a
characteristic hazardous waste) then the RP or waste generator needs to determine if the
media exhibits a characteristic in-situ. If the answer is no, then the mediais not a
hazardous waste. If the answer is yes, then the material would be considered a hazardous
waste regardless of whether the media is managed in-situ or ex-situl.

When contaminated media does not meet the definition of a hazardous waste, it can be
managed in accordance with ch. NR 718. The options for managing hazardous
contaminated media are discussed in detail in Section |11.

Step 2. — If the answer under Step 1 is yes, (the mediawas contaminated by alisted
hazardous waste or commercial chemical product) then the generator needs to determine
if the release was from a hazardous waste or commercial chemical product that was listed
when the release occurred. This requires agood faith evaluation by the generator.

Step 2a. — If after evaluation, the answer under Step 2 is no (the media was not listed at
the time of release) or if the date of the release is inconclusive, then the waste
classification depends on whether the media will be managed in-situ or ex-situ. If anin-
situ remedia option is selected, then the contaminated mediais not actively managed and
the hazardous waste requirements don’t apply to the media. For example, a developer
evaluating a former manufacturing facility determines that the available information
clearly documents that the source of groundwater contamination is due to releases of
spent TCE which would meet the definition of an FOO1 listed waste.

This evaluation aso reveals that the only documented releases occurred at the facility
prior to November, 1980 when the waste listings for TCE were promulgated. The
contaminated media would become subject to the hazardous waste requirementsiif it were
managed ex-situ (i.e. actively managed) since the mediais newly generated at the time of
excavation. However, if the selected remedy for the contaminated soil isin-situ soil
vapor extraction then the contaminated media is not subject to the hazardous waste
requirements and the remedy selection and implementation process would follow the NR
700 series.

Step 3. — If the answer under Step 2 is yes (the waste was listed at the time of release)
then the RP needs to determine if the release was from a commercial chemical product or
listed hazardous waste. This step is necessary since the regulatory requirements are
different depending on whether the material was a waste or a product at the time of the
release. In those situations where acommercial chemical product or manufacturing
chemical intermediate is disposed of after the effective date of the listing, the material
would be a listed hazardous waste upon release.

Step 3a. — If the answer under Step 3 isyes (acommercial chemical product was
released) or the source of contamination is inconclusive, then the generator needs to
determine if the remedy will consist of an in-situ or ex-situ option. Asin steps 1b and 2a,
in-situ treatment will result in the contaminated media not being subject to the hazardous

11



waste requirements and the remainder of the remedial process would follow the
requirements in the NR 700 series.

Step 4. — If the answer under Step 3 is no, then the generator has concluded that the
contamination was caused by the release of alisted hazardous waste that was listed at the
time the release occurred. In this scenario, the contaminated mediais subject to the
hazardous waste requirements regardless of whether the waste is managed in-situ or ex-
situ unless a “ contained-out” determination can be made.

If a contained-out determination can not be made and the RP or waste generator
determines that treatment of media defined as hazardous waste is their preferred
aternative, they would need to manage the material in accordance using one of the
options identified in Section I11. If a hazardous waste treatment variance was needed
then in general the design, operational, and monitoring provisionsin ch. NR 724 would
be utilized to prepare the variance application. The mgjor difference with the processto
obtain a hazardous waste variance is that: 1) the applicant would be asked to issue a
public notice summarizing the proposal and requesting public comment; 2) WDNR
review and approval of the proposal is required; and 3) areview feeisrequired in order
for the RR Program to initiate the review. Otherwise, the processis similar to the method
currently being used by responsible parties and WDNR staff for addressing treatment of
contaminated media that are not subject to the hazardous waste requirements.

D. Land Disposal Restrictions

In 1984, Congress passed a number of amendmentsto RCRA. One of those changes was
promulgation of the Land Disposal Restriction (LDR) program that prohibited the land
disposal of hazardous waste unless the waste meets specific treatment standards
established by EPA. The treatment standards were established to substantially diminish
the toxicity or mobility of hazardous waste so that short and long-term threats to human
health and the environment are minimized.

On May 26, 1998 EPA promulgated the Phase IV LDR rule which established a new
treatability group...contaminated soils...with standards particularly tailored to that
material. Prior to thisrule, soilsthat contained alisted hazardous waste or exhibited a
hazardous characteristic were prohibited from land disposal unless they had been treated
to meet the standards for hazardous process waste. The Phase IV LDR standards for
contaminated soil require treatment that achieves a 90% reduction or to levels 10 times
the Universal Treatment Standards (UTS) whichever is higher. The Universal Treatment
Standards were initially promulgated by EPA in 1994 and have been incorporated into s.
NR 675.28. WDNR intends to incorporate the Phase IV LDR rule into the NR 600 series
during the upcoming round of rule revisions. Until then, for purposes of implementing
this guidance, 90% reduction/10 times UTS may be used as the appropriate LDR standard
for contaminated soil.

Determining if an LDR standard applies to a particular contaminated media can be
difficult. The following paragraph is a brief summary of EPA’s guidance for making this
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determination. First, the LDRs only apply to contaminated media after it is generated,
and if it will be placed in aland disposal unit. Therefore, if contaminated mediais not
removed from the land (i.e. generated), LDRs do not apply. In addition, if contaminated
mediais removed from the land, but never placed in aland disposal unit, the LDRSs
typically do not apply. Finaly, aswill be discussed in detail later, the LDRs do not apply
to contaminated soil managed with an Area of Contamination (AOC) even if the soil is
removed from the land. The LDRs do not apply to contaminated soil in-situ or force
excavation of contaminated soil. If soils are excavated, the LDRs may apply as discussed
in the examples below.

As discussed earlier, this guidance invokes enforcement discretion to alow the use of
EPA’s Phase IV LDR standards for soil in remediation situations until revision of the NR
600 series. As part of the Phase IV rule, EPA promulgated a new LDR treatment
variance process specific to contaminated soil. An LDR treatment varianceis an
approval by the appropriate regulatory agency that an alternative treatment standard is
appropriate. An alternative LDR treatment standard may be approved if it is determined
that compliance with the new standards would result in treatment to the point at which
short and long-term threats to human health and the environment are minimized. This
approach alows a site specific, risk based determination to supercede the technology
based L DR standard under certain circumstances.

Currently, WDNR is not authorized by EPA to approve site specific treatability
variances. We have begun the process to revise the NR 600 series to incorporate these
provisions, and we anticipate these rule revisions will become effective in 2003. In the
interim, we intend to utilize our state hazardous waste variance authority to evaluate site
specific treatability variances until the rule revision and authorization process can be
completed. Thisis consistent with the use of hazardous waste variances set out in EPA’s
Federal Register notice referenced on page 15.

Example 1 - A generator is considering excavating soil that is contaminated with the
spent solvent TCE. The release took place prior to 1980, which is prior to the time the
waste listings and LDR standards were established for TCE. The soil does not exhibit a
hazardous characteristic and contaminant concentrations are below the site specific health
based direct contact levels. The RP concludes that the media does not contain a listed
hazardous waste and the contaminated soil is not defined as hazardous waste even upon
excavation. In addition, the LDRs do not apply to this contaminated soil since the LDR
standards for TCE did not exist at the time of the release and the soil was not hazardous
waste at the time of generation (i.e., when it was excavated). In general, if awaste was
released prior to the time the applicable LDR standards were promulgated and the
contaminated soil is not hazardous waste at the time it is generated (i.e. actively
managed), the LDRs do not apply.

Example 2 - A responsible party is considering excavating soil contaminated by arelease
of spent PCE meeting the definition of an FOO1 listed hazardous waste. Based on a
review of available information, it appears the release took place in the early 1980's
which was after the waste listings were established, but prior to the effective date of the
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LDRs for FOO1 wastes. The soil contains levels of PCE above the site specific health
based direct contact levels and the responsible party determines the media*“contains’ a
listed hazardous waste. If the soil is excavated prior to treatment it must meet the LDR
standard for PCE before it could be land disposed. Until the revisions to the NR 600
series become effective, the applicable LDR standard for PCE is either a 90% reduction
in concentration or 10 times the universal treatment standard (60 ppm) whichever is
higher.

If the soil were treated in-situ to reduce the levels to below site specific health based
direct contact levels a*“ contained-out” determination could be made and the excavated
soil would be considered a solid waste upon generation. The LDR standards would not
apply to the soil in this case. If the soil were treated ex-situ to meet the LDR standard
and a site-specific health based direct contact level then the treated soil would no longer
reguire management as a hazardous waste. If the soils are treated to the site specific
health based levels, but not to the appropriate LDR standards, the soils can not be land
disposed unless an LDR treatability variance is granted.

Example 3 - A generator is removing soil contaminated by a spill of product benzene,
which when excavated would be a U019 listed hazardous waste. The spill occurred in
2001, well after the date LDRs were established for this waste stream. The excavated

soil must be treated to achieve the LDR standard for benzene which, based on this
guidance, would be a 90% reduction in concentration or 10 times the universal treatment
standard (100 ppm) prior to land disposal as a hazardous waste. If the excavated soil is
treated to reduce the levels to below the appropriate LDR standard and below site specific
health based direct contact levels, the generator could make a “ contained-out”
determination and the treated soil could be managed as solid waste.

1. MANAGEMENT OPTIONS FOR CONTAMINATED MEDIA DEFINED
ASHAZARDOUSWASTE

The previous section discussed the methodology and process that is utilized to determine
if acontaminated media is subject to the hazardous waste requirements. This section
identifies ex-situ management options for media defined as hazardous waste. 1n genera,
unless exempted by rule, the treatment, storage or disposal of hazardous waste (including
media) requires a hazardous waste facility operating license or variance. Two notable
exceptions are management of contaminated media within an Area of Contamination
(AOC) or management within a Corrective Action Management Unit (CAMU). The
following section discusses the rule exemptions including the various options available
and the specific requirements that apply to each. Several examples are also provided in
order to clarify the discussions.

A. Exemptions by Rule

Most of the exemptions to the licensing requirements of the NR 600 series are found in s.
NR 630.04, Wis. Adm. Code. The provisions most likely to apply to remediation
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projects are the exemptions for wastewater treatment units and Publicly Owned
Treatment Works (POTW'’ s) which are used for the management of contaminated
groundwater. In addition, rule changesto allow the reinjection of treated contaminated
groundwater for remediation purposes have been approved and should become effective
in 2003. Finaly, generators that treat contaminated mediain waste accumulation tanks
or containers in accordance with the requirementsin s. NR 630.04(18) are exempt from
needing a hazardous waste treatment license or variance. These exemptions are
discussed in more detail below.

1. Wastewater Treatment Units

Chapter NR 630 contains 2 specific exemptions from licensing that could apply to the
treatment of groundwater meeting the definition of hazardous waste. Thefirst isfound in
S. NR 630.04(1) and applies to wastewater treatment units that treat waste from on-site.
Section NR 600.03(261) defines a wastewater treatment unit, in part, as adevice that is
part of awastewater treatment facility that is subject to regulation under ch. 283, Stats.
An example of this type of situation would be if alarge manufacturing company was
remediating contaminated groundwater defined as hazardous on their property. After
evaluating the contaminant levels, they determine their on-site treatment facility could
handle both the concentrations and volume of groundwater. The company works with the
Department’ s Watershed Program to obtain their concurrence that the material can be
adequately treated in accordance with the existing discharge requirements. Since their
treatment facility meets the definition of a wastewater treatment unit that is treating waste
from on-site, no hazardous waste operating license or variance is needed in order to
initiate treatment operations. This exemption also provides for treatment of wastes from
off-site provided certain notification, recordkeeping and reporting requirements are met
(sees. NR 630.04(2)).

The other exemption to licensing is for POTW’ s which accept hazardous waste (or
groundwater defined as hazardous) for treatment or recycling. In order to be eligible for
this exemption, the POTW must: a.) have a WPDES permit, b.) comply with the
conditions of their permit, c.) comply with certain notification, manifesting,
recordkeeping, and reporting requirements specified in ch. NR 630 and d.) meet
applicable pretreatment requirements. In addition, if the contaminated groundwater will
be stored prior to treatment in a unit other than a wastewater treatment unit, the storage
must be done in accordance with a hazardous waste operating license or variance.

2. Reinjection of Contaminated Groundwater

Section 3020(b) of RCRA provides an exemption for underground injection of
contaminated groundwater in conjunction with certain remediation activities.
Specifically, injection of contaminated groundwater back into the aquifer from which it
was withdrawn is allowed if: a) such injection is part of a response action under
CERCLA or RCRA Caorrective Action intended to cleanup contamination, b) the
contaminated groundwater is treated to substantially reduce hazardous constituents prior
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to reinjection, and c) the response action will, on completion, be sufficient to protect
human health and the environment.

EPA issued specific guidance, which interprets these requirements on December 27, 1989
and then supplemented that guidance on December 27, 2000. Both EPA guidance
documents can be found at (http://mww.dnr.state.wi.us/org/awirricleanup/haz_waste_docsinumber12.pdf). | N the
December, 2000 guidance EPA interprets the phrase “ substantially reduce” to mean
either ex-situ or in-situ treatment. The Natural Resources Board approved amendments
to chs. NR 600 and NR 815 in order to be able to consider requests for reinjection of
treated contaminated groundwater defined as hazardous as part of site remediation
activities. The proposed rules arein Legidative review. Until the rules become
effective, this approach may be used provided the draft rule language is followed.

3. Treatment in Generator Accumulation Containers and Tanks

Section NR 630.04(18) provides an exemption from licensing for generators that treat
their hazardous waste in accumulation containers and tanks, provided that the appropriate
provisionsin chs. NR 610, 615, 633, 640 and 645 are met. As an example, a company
discovers some contaminated soil on their property that fails TCLP for lead. The
estimated volume is approximately 30 cubic yards. They decide to treat the soil in roll-
off containers with lime. Aslong as the treatment effort complies with the generator
provisionsin chs. NR 615, 633 and 640, a hazardous waste treatment license or variance
isnot required. If the treatment results in the contaminated soil meeting the TC standard
for lead, it could be managed as a solid waste. If the resultant solid waste isto be land
disposed, it must a'so meet applicable LDR’s. (Note: in this example the LDR treament
standard of 7.5 mg/l TCLP for lead would be met).

B. Hazardous Waste Operating License

As discussed at the beginning of this Section the treatment, storage, or disposal of
hazardous environmental media generally requires a hazardous waste facility operating
license or variance. WDNR determined in the early 1990’ s that attempting to issue
hazardous waste operating licenses for cleanup situations was not practical. Given the
numerous other alternatives discussed in this Section, it is anticipated that virtually all
cleanup projects involving hazardous media will be able to implement a remedy without
the need for a hazardous waste facility operating license.

C. Hazardous Waste V ariances

When the State Hazardous Waste Management Act was first promulgated in 1978, the
Statutes contained a provision that granted the Department authority to issue avariance
from the requirement to obtain alicenseif it is determined that the application for or
compliance with alicense would cause an undue or unreasonable hardship for any
person. A variance may not result in undue harm to public health or the environment and
the duration of the variance may not exceed 5 years. The specific requirements for
variances are contained in s. NR 680.50 Wis. Adm. Code.
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1. Applicability of Variances to Remediation Cases

In 1987, EPA issued a guidance memo

(http:/Awww.dnr.state.wi .us/org/awi/rr/cleanup/haz_waste_docs/number13.pdf) INdicating RCRA authorized states
with state waiver authority comparable to CERCLA 121(e) or RCRA 7003 could use
those authorities to waive RCRA permit requirements aslong asthe statedid soina
manner no less stringent than allowed under corresponding Federal authorities. In the
early 1990’ s the use of our variance authority to “waive’ the need for a hazardous waste
facility operating license (i.e. RCRA permit) for remediation cases was the subject of
considerable debate between WDNR and U.S. EPA. Ultimately, EPA acknowledged
WDNR could use our variance authority to waive the need for a state hazardous waste
operating license provided we sent copies of the draft approvals to EPA for their review
and concurrence.

In May, 2001 EPA issued a Federal Register Notice clarifying Wisconsin's use of
hazardous waste variances. This document can be found at (Link). With respect to
cleanups, the Federal Register Notice states that WDNR may use our variance authority:
“in the manner consistent with sections 7003 or RCRA or 121(e) of CERCLA, as
described in applicable EPA guidance.” Further discussions with EPA resulted in them
providing additional clarification on the use of our variance authority (Link).

EPA has aso informed WDNR that public participation is necessary for every proposed
variance in order to be at least as stringent as the Federal permit waiver process. Asa
result of this mandate, WDNR developed a 3-tiered approach to public participation. The
process can be found at (http://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docs/number16.pdf), and a brief
summary follows. Tier 1 represents those situations where the hazardous waste variance
and public notice would be done in conjunction with a class 2 modification (see s. NR
680.07) at the facility. Tier 3 would cover those situations where the waste is a State
hazardous waste but not a Federally regulated hazardous waste. For Tier 3 cases, WDNR
would follow the provisionsin ch. NR 714 for determining the need for and level of
public participation.

The vast majority of variances will fall under the Tier 2 category. Under this Tier, a 30-
day public comment period must be used. For the majority of cases, the RP would be
asked to issue a Class | public notice in accordance with ch. 985, Stats,, in conjunction
with preparing the variance application. The notice must describe the details of the
proposed project, identify how additional information can be obtained, and list the
WDNR contact person to whom comments can be sent. WDNR will respond to the
comments and then make a final decision on the proposal. As part of the on-going
hazardous waste rule revision process, WDNR will be proposing revisionsto s. NR
680.50 to set out the new process for issuing variances for remediation projects.

2. Undue or Unreasonable Hardship Criteria
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Section NR 680.50(2)(b)1., requires an explanation of why the applicant believes
complying with the hazardous waste licensing requirements in chs. NR 600 to 685 would
cause an undue or unreasonable hardship. A September 7, 1983 Department memo on
“undue or unreasonable hardship” provided general guidance for determining when this
standard was met.

For the purposes of implementing this guidance, situations that involve the cleanup of
contaminated sites will virtually always meet the undue or unreasonable hardship criteria.
In 1991, the following note was added to s. NR 680.50: “ The use of the variance
authority is intended to promote activities such as the cleanup of hazardous waste
contamination and the recycling of hazardous waste. For example, in order to clean up a
contaminated site, it may be necessary to treat excavated soil that is hazardous. Inthis
situation it may be an undue or unreasonable hardship to delay the cleanup of the
contamination while awaiting the issuance of a hazardous waste treatment license.”

The purpose of this note was to clarify that remediation projects, by their very nature,
were activities where the use of a variance istypically appropriate. Since the time this
note was added to the rule, our standard practice has been to view requests for
remediation related variances as meeting the undue or unreasonable hardship criteria
unless the applicant proposes an activity that was prohibited by rule (i.e. land treatment).
This approach should continue when implementing this guidance. It should be pointed
out that meeting the undue or unreasonable hardship criteria does not mean the proposal
istechnically acceptable, only that the activity is eligible for a variance.

3. Information Necessary for Remediation Variances

The provisonsin s. NR 680.50(2)(c) and (d) identify the information that must be
submitted to the Department for review and approval of variance applications. In
practice, especially for remediation related variances, the Department has allowed
applicants to limit the information they provide to what is necessary to justify the specific
project. Itisour intent to modify the rulesin s. NR 680.50 to identify the type of
information necessary for a remediation variance.

For purposes of future cleanup related variances, applicants should utilize the appropriate
provisions in the NR 700 series to justify variance requests from atechnical standpoint.
Thisincludes utilizing the design, operational, and monitoring provisionsin ch. NR 724
aswell as the soil cleanup standards in ch. NR 720 and the groundwater quality standards
in ch. NR 140.

4. Processing Remediation Variances

The review of remediation related variance requests and renewals are the responsibility of
Regional Remediation and Redevel opment Program with assistance from the Waste
Management Program, as appropriate. Two copies of requests for variances and renewals
(extensions) should be submitted to the appropriate Regional office. At the time of the
submittal, the appropriate fee (or fees) required in s. NR 680.45 must be submitted to the
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RR Program assistant in the appropriate Region. These fees include the variance report
review fee and the annual variance fee. Variance review fees may be waived if the review
of the request is expected to take less than 4 hours. If the request isfor more than one unit,
such asfor storage and treatment, both the variance report review and variance license fees
must be submitted for each unit. No review work should begin until the appropriate fee
has been received. Regiona staff need to send a copy of each variance request to ---------
--- a EPA-Region 5 within 5 working days of receipt for their technical review. The
Region should typically allow 2 weeks for EPA review. Copies of al fina variance
decisions should also be sent to EPA within 5 working days of the decision.

All variance requests and renewals under s. NR 680.50 are considered to be Type 11
actions under ch. NR 150, Wis. Adm. Code. Therefore, an Environmental Assessment
Screening Worksheet is not required to be completed for any variance decision.

As discussed earlier, the majority of hazardous waste variances will have a public notice
using the Tier 2 approach. The RP should be asked to prepare and issue the Class |

notice. They would also be asked to submit a copy of the notice as part of the hazardous
waste variance application or as a supplement to the original submittal. Public comments
will be sent to the RR Project Manager who will respond to the comments received.

Most remediation related variances will not require arenewal or extension. However, if a
renewal or extension becomes necessary, the Department must issue a notice indicating
the public has the opportunity to request an informational hearing on the proposdl, if the
intention is to grant the variance renewal.

Most variance approvals or conditional approvals should utilize a letter format, similar to
other approval documents issued by the Remediation and Redevelopment Program. If
deemed necessary by the Regiona RR Project Manager or Team Supervisor, avariance
could be issued in a Findings of Fact/Conclusions of Law format. Regardless of which
approach is selected, Project Managers are encouraged to send a draft version of the
approval to the applicant for review and comment prior to issuing the fina decision. In
accordance with Manual Code, final variance decisions should be issued under the
signature of the Regional Air and Waste Leader.

D. Area of Contamination Policy

On March 8, 1990 in the Preamble to the National Contingency Plan (NCP), EPA first
articulated the Area of Contamination (AOC) policy. This policy indicates that EPA
interprets RCRA to allow certain discrete areas of generally dispersed contamination to
be considered RCRA units (usually landfills). Because an AOC is equated to a RCRA
land-based unit, consolidation and in-situ treatment of hazardous waste within an AOC
does not create a new point of hazardous waste generation for the purposes of RCRA.
This interpretation allows wastes to be consolidated or treated in-situ within an AOC
without triggering the land disposal restrictions (LDR'’s) or minimum technology
requirements (MTR’S).
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The AOC policy may be applied to any hazardous remediation waste (including non-
media wastes) that isin or ison the land. As an example, a developer performs a Phase |
and Il evaluation on a prospective property. This analysis confirms that the property was
previoudly used for foundry waste disposal from the 1960’ s until the early 1980's.
Sampling showed that foundry wastes were present over alarge portion of the property
and lead was present in the waste at levels that may result in exceedances of the TCLP
regulatory levels. The volume of waste is such that complete removal of the materia is
not practical. Instead, the developer wishes to consolidate the waste within the footprint
of the building as the mechanism to address the direct contact issue. The developer
concludes the waste material is “generally dispersed” across the property and proposes to
designate an AOC which would allow consolidation without resulting in the generation of
anew waste. If the AOC remedy isfound to be acceptable by WDNR, a waste
determination is not necessary and as a result, TCLP testing of the material being
consolidated would not be required.

The AOC policy only covers consolidation and in-situ waste management techniques
carried out within an AOC. Ex-situ management such as treatment activities or off-site
disposal is not covered by the AOC policy. InaMarch 13, 1996 guidance memo entitled:
“Use of the AOC Concept During RCRA Cleanups’,
(http://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docsnumber17.pdf) EPA clarified that in addition to
Superfund cleanups, the AOC policy aso appliesto RCRA cleanups including those
being implemented under State authority.

On May 31, 1994 WDNR issued a guidance document entitled: “Definition of Land
Disposal and Activities that Constitute Placement”
(http:/Awww.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docs/number18.pdf). AS part of that memo, it was stated
that “simple consolidation within asingle AOC will no longer be required to obtain a
hazardous waste license, variance or waiver nor will they have to occur in units that meet
the standards for land disposal facilities’. Since that time there have been varying
interpretations of this guidance. In order to clarify the Department’ s position on the use
of EPA’s AOC policy, aletter was sent to EPA on March 19, 2001 requesting their
concurrence that WDNR could continue to use their AOC policy. On April 6, 2001 EPA
responded that “WDNR may continue to implement EPA’s March 13, 1996 memo at
facilities the state is managing”. Copies of WDNR’s March 19, 2001 letter and EPA’s
April 6, 2001 response can be found at
(http://www.dnr.state.wi.us/org/aw/rr/cleanup/haz_waste_docs/number19.pdf). Therefore, use of EPA’ s existi ng
AOC policy remains a viable and appropriate tool for use at cleanup related projects.

EPA’s guidance defines an AOC as aland disposal unit (typicaly alandfill), which
includes non-discrete land area on or in which there is generally dispersed contamination.
The guidance goes on to indicate that the definition of alandfill does not include discrete,
widely separated areas of contamination. Waste consolidation from different AOC's are
subject to any applicable RCRA requirements regardless of the volume of waste or the
purpose of the consolidation. EPA does not define the terms “generally dispersed” or
“widely separated” and as a result inconsistent interpretations on when consolidation
within an AOC is appropriate have resulted.
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In January, 2002 WDNR submitted aletter to EPA regarding implementation of EPA’s
AOQOC policy. On February 5, 2002 EPA responded to that letter. A copy of the letters
can be found at (nttp:/mww.dnr.state wi.uslorg/aw/r/cleanup/haz_waste_docsnumber20.pdf). WDNR' S |etter
stated that it would allow Project Managers to continue to use their judgment, in a
reasonable, common-sense manner on a site-specific basis, as to when contamination at a
site would be considered “generally dispersed” and therefore potentially able to utilize
the AOC policy. The technical requirements set forth in the NR 700 series, including ch.
NR 718 would form the basis for determining the merits of the proposal. If approval is
granted by WDNR, the act of consolidating the contamination would not constitute
“active management” and therefore would not be considered hazardous waste generation.
Asaresult, LDR'sand MTR’swould not be triggered by these consolidation efforts. In
those situations where the proposal calls for consolidation of widely separated areas of
contamination, the CAMU rule, a hazardous waste variance or other appropriate
regulatory authority should be utilized.

E. Corrective Action Management Units

On February 16, 1993 EPA promulgated the Corrective Action Management Unit
(CAMU) rule. The mgor purpose of the CAMU rule was to provide additional
regulatory flexibility in order to expedite and improve remedial decisions involving
hazardous remediation waste. WDNR promulgated an identical rule on June 1, 1995 and
received authorization from EPA to implement the rule on October 4, 1999. This gives
WDNR the authority to designate and approve a CAMU for the purpose of managing (i.e.
treating, storing, or disposing of) hazardous remediation waste. Under these rules,
hazardous remediation waste could be placed into a CAMU without triggering the
applicability of the Land Disposal Restrictions (LDR’s) or the Minimum Technology
Requirements (MTR’s). Hazardous remediation waste generated at a facility but outside
of aCAMU, or releases that migrate beyond the facility boundary could be consolidated
into a CAMU without triggering the LDR’'sor MTR’s. Finally hazardous remediation
waste could be moved between 2 CAMU’ s or excavated from a CAMU and treated in a
separate unit (either inside or outside of a CAMU) and then redeposited within the
CAMU without triggering LDR'sor MTR’s.

When the CAMU rule was initially promulgated, alawsuit was filed by several interested
parties. The lawsuit was stayed for many years as EPA undertook a series of actions to
address the issue of how hazardous contaminated media is managed during cleanups. In
early 2000, EPA completed a settlement agreement with the litigants that resulted in the
need for some changes to the original rule. The most significant changes are the
inclusion of design and treatment standards for CAMU’ s that will be used for permanent
disposal of contaminated media, and expansion of the requirements for obtaining public
input.

EPA promulgated arevised CAMU rule in January, 2002 and WDNR is currently in the

process of revising our rules such that we remain at least as stringent as the new federa
requirements. The new rule includes a provision that gives states currently authorized for
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the CAMU rule (which Wisconsin is) a 3-year authorization by rule so that we can
continue to implement the new provisionsif aformal request was submitted by March
22,2002. WDNR submitted the necessary information and has been granted
authorization by EPA to continue oversight responsibilities for CAMU applications.

While the CAMU rule provides some additional flexibility when dealing with hazardous
contaminated media, in most cases our existing hazardous waste variance authority
should be used in lieu of designating a CAMU. Thisis especially true for those situations
where avariance is being used to allow storage and/or treatment of hazardous
contaminated media. There may be some instances where on-site disposal of hazardous
contaminated mediais being considered where designation of a CAMU would be

appropriate.

V.  DETERMINING CONTAINED-OUT CONCENTRATIONS FOR
CONTAMINATED MEDIA

Section |1 laid out the process for determining if contaminated environmental mediais
hazardous waste. In most instances, ex-situ management is necessary for contaminated
media to be considered hazardous waste. Section |11 identified the various methods that
are available for approving a specific management option for hazardous contaminated
media. This Section describes the criteriato be used in order to determine when the
media no longer must be considered hazardous waste. This discussion is summarized in
Figure 2.

A. Media Containing a Listed Waste

As discussed earlier, contaminated mediaisitself not hazardous waste but may require
management as a hazardous waste if it contains listed hazardous waste. EPA guidance
indicates that media containing hazardous constituents from listed hazardous waste above
health based levelsis considered to contain hazardous waste. For purposes of
implementing this guidance, soil or groundwater contaminated with a listed hazardous
waste will no longer be considered to contain a listed hazardous waste if any of the
following criteria are met.

1. Soil

Contaminated soil containing listed hazardous waste remains hazardous until one of 2
criteriaare met. If the ch. NR 720 table values or site specific Residual Contaminant
Levels (RCLs) values are met then the soil can obtain a“contained out” determination
and be managed in accordance with the provisionsin ch. NR 718. For cases where a
Responsible Party proposes to manage the contaminated soil in an approved solid waste
landfill, a*“contained out” determination can be made when the constituents of concern
are below site specific, direct contact (i.e. ingestion/inhalation) health based levels that
are calculated using the general provisionsin s. NR 720.19(5). However, it is not
necessary to cal cul ate/determine a cumulative excess cancer risk or a cumulative hazard
index value when making “contained-out” determinations, if disposal will occur in an
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approved solid waste landfill. Even though the soil may no longer require management
as a hazardous waste, as discussed earlier, the generator must determine whether LDRs
apply to the soil. Asrequired by EPA guidance, if agenerator or RP wishes to pursue a
“contained-out” determination for contaminated media, Department approval of the
calculated levels is necessary.

2. Groundwater

Contaminated groundwater containing a listed waste remains hazardous until the ch. NR
140 Enforcement Standard (ES) is met. In most cases this will result in the appropriate
LDR treatment standard being met as well.

B. Media Exhibiting a Hazardous Characteristic

Contaminated media that exhibits a hazardous characteristic upon generation also
requires management as a hazardous waste. In these cases the media remains hazardous
until the characteristic is removed and, if applicable, until the appropriate LDR treatment
standards are met. For example, contaminated soil from a remediation project is being
excavated and temporarily accumulated on-site in tanks or containers. Samples of the
soil have concentrations of lead greater than or equal to 5.0 mg/l when subjected to the
Toxicity Characteristic Leaching Procedure (TCLP). Thissoil is by definition a
characteristic hazardous waste. If that soil were treated to reduce leachable lead to less
than 5.0 mg/l, it would no longer be considered a characteristic hazardous waste.

In most cases, removing the characteristic of toxicity aso meets the LDR treatment
standard. The soil LDR standard for lead is 7.5 mg/l (TCLP). In the previous example,
once the soil is treated to remove the hazardous characteristic, the LDR standard for that
constituent would also be complied with. Treating contaminated soil with heavy metals
to below the TCLP regulatory levels will aso meet the LDR UTS standards for all
constituents.

V. REDEVELOPMENT ISSUES
A. Background

There are thousands of brownfield properties located in Wisconsin, with many in need of
local cleanup and redevelopment assistance. However, even when local governments
have authority to acquire such properties, officias are often reluctant to do so because of
concerns about potential federal and state environmental liability. In the past, local
governments that acquired contaminated property, even if they did not purchase it, were
considered responsible under Wisconsin's spill law because they “possessed” or
“controlled” the contaminated property. In addition, many lenders were reluctant to
finance loans for properties or take possession of properties that were contaminated or
potentially contaminated because they feared being held responsible for investigation and
cleanup costs.
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The State’s Land Recycling Law, which became effective in 1994 and has been
subsequently modified several times since, provides certain limitations on alocal
governments environmental liability under the Spill Law and created incentives for local
governments and certain economic devel opment corporations to redevelop property,
depending on how the property is acquired. Specifically, if alocal government acquires
property through tax delinquency, bankruptcy proceedings, condemnation, eminent
domain, escheat, for slum or blight elimination, by using Stewardship funds, or from
another eligible local government, the local government is not responsible for
investigating or remediating the hazardous substance discharges at the property. This
exemption from liability protects the municipality unless the release is caused by an
action taken by the municipality or due to failure of the municipality to take limited
actions to prevent further spills.

In the past, the local government exemption from the state Spill Law did not apply to
discharges from a federally regulated tank. The 1999-2001 state budget changes the
exemption to include properties where a discharge was from a federally regulated tank.
However, local governments are still responsible for removing abandoned underground
storage tanks.

In order to encourage the redevel opment of brownfields properties and to alleviate the
possible liability burdens faced by Lenders, the Land Recycling Law also included an
exemption from the State’s Spill Law for Lenders and Representatives. This exemption
was intended to provide specific liability relief for Lenders and Representatives in order
to encourage them to lend money for the cleanup and development of properties that may
have contamination. Asaresult of this action, Lenders or Representatives that meet the
specific conditions in state law will not be held responsible for a pre-existing hazardous
substance discharge under the Spill Law. The situations where lenders can be released
from liability include: normal lending, acquiring property through foreclosure, inspecting
property, enforcement of a security interest in personal property and fixtures, and being a
representative.

B. Federal Exemptions
1 CERCLA

There are liability protections for local governments and lenders under the Federal
CERCLA law. In October, 1995 EPA issued a policy clarifying that when a municipality
acquires property through tax delinquency, foreclosure, demolition lien foreclosure,
escheat, abandonment, condemnation, or eminent domain, the municipality will not be
held liable for contamination by the Federal Superfund Program. This policy was
subsequently adopted as law in 1996, and Section 101(20)(D) of CERCLA provides that:
aunit of state or local government which acquired ownership or control involuntarily
through bankruptcy, tax delinquency, abandonment or other circumstances in which the
government involuntarily acquires title by virtue of its function as a sovereign entity, is
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not considered to be an owner or operator. This exemption also applies to municipalities
that acquire property from a county that took the property through an involuntary action.

CERCLA aso has a security interest liability exemption, which protects certain Lenders
from liability. Generally, Lenders who take certain actions including taking title to the
property primarily to protect a security interest and do not participate in the management
of afacility or business will not be held responsible under CERCLA.

2. Subtitle |

Subtitle | of RCRA contains a security interest exemption that provides secured creditors
(i.e. lenders) an explicit statutory exemption from cleanup liability for releases from
petroleum underground storage tanks. In addition, EPA issued the Lender Liability rule
for underground storage tanks, that describes the specific conditions under which secured
Lenders may be exempted from Subtitle | for discharges from petroleum underground
tanks.

3. Subtitle C

There are currently no federa liability exemptions under the RCRA Subtitle C hazardous
waste requirements. With hundreds of Brownfields sites in Wisconsin with Subtitle C
implications, there have been numerous situations where Local Governments and

L enders have expressed concerns about taking possession of these properties because of
concerns about becoming the owner/operator and therefore potentially subject to state
and federal liability.

C. WDNR Pilot Program

The lack of aliability exemption for sites with hazardous waste implications significantly
reduces the ability of local governments and lenders to help cleanup and redevel op these
types of properties. In order to provide additional incentives, WDNR worked with EPA
and developed a pilot program for both local governments and lenders. Implementation
of these two 48 month pilot programs would allow WDNR to use enforcement discretion,
on a case-by-case basis, when determining whether to impose the RCRA corrective
action requirements. The exemption criteriain ss. 292.11 and 292.21, Wisconsin Statutes
will form the basis when determining whether to utilize enforcement discretion.

The specific details of the pilots are included in 2 letters dated November 29, 2002.

These letters, along with EPA’ s concurrence on each of these proposals can be found at
(Link).
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